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Overview

Since the adoption of the United Nations Guiding Principles on Business and Human Rights
(UN Guiding Principles) in 2011, several states have adopted domestic laws aiming at
implementing human rights due diligence (see Human Rights Due Diligence), at least in part.
This Teaching Note surveys categories of domestic legislation that address human rights due
diligence, highlight recent examples of domestic legislation mandating human rights due

diligence, and outlines approaches for teaching the topic.

Some of these laws only address specific human rights issues or risks, such as modern slavery
or the use of conflict minerals. More generally, mandatory human rights due diligence laws can
be distinguished according to their purpose and divided into three categories:

1) mandatory disclosure laws (see Mandatory Human Rights Reporting)’'

2) mandatory due diligence laws strictly defined, and

3) human rights due diligence and liability laws.

Mandatory Disclosure Laws

Several domestic laws require companies to disclose information regarding human rights, such
as the California Transparency in Supply Chains Act 2010, Section 1502 of the Dodd-Frank
Act, the U.K. Modern Slavery Act, the European Union Directive 2014/95 on Disclosure of

Non-Financial Information and the recently adopted Australian Modern Slavery Bill.> The
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purpose of these laws is limited to require disclosure from corporation about specific risks.

Sanctions are sometimes in place to ensure this goal.?

Mandatory Due Diligence Laws (strictly defined)

In addition to disclosure requirements, several laws also require corporations to comply with a
human rights due diligence standard of conduct defined in the law itself. These laws describe
the conduct that companies must adopt under certain circumstances. Most mandatory due
diligence laws include specific sanctions for failure to comply. Yet, mandatory due diligence
laws as defined in this category do not aim at guaranteeing access to remedy for affected people
or compensating their harm. They must be distinguished from the third category presented

below.

For example, the Final Rule for implementation of Section 1502 of the Dodd-Frank Act does
specify the standard for due diligence that must be exercised once a company has determined
that it uses conflict minerals. Accordingly, companies must follow a nationally or
internationally recognized due diligence framework, such as the OECD’s Due Diligence
Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk
Areas.* However, the law does not entail a specific sanction for not complying with the

expected corporate conduct.

European Regulation 2017/821 also lays down specific supply chain due diligence obligations
for importers of certain conflict minerals.” Importers subject to the regulation must comply with
obligations set in Articles 4 to 7. In addition to disclosure requirements, Articles 4 to 7 set
obligations regarding management system, risk management and third party audit. As regard to
sanctions, each European member state shall designate a competent authority responsible for
carrying ex-post checks as defined in Article 11. However, no remediation mechanism is in

place for affected people.

A third example of mandatory due diligence law, as narrowly defined in this note, is the
currently discussed Dutch Child Labour Due Diligence Bill.° In 2017, the lower house of the
Dutch Parliament presented a law requiring companies to disclose information and assess
whether goods and services have been produced with child labour pursuing to the International
Child Labour Guidance for Business. If there is a reasonable presumption that child labour has

been used, the corporation is requested to draw up an action plan in line with the UN Guiding
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Principles and to implement it. Administrative and criminal sanctions are in place to ensure
disclosure and the adoption as well as implementation of an action plan when required.” Yet
the law itself does not entail a specific corporate civil or criminal liability provision for the use
of child labour itself. The Bill has been adopted by the Senate and should enter into force in
2022.

Human Rights Due Diligence and Liability Laws

In addition to mandatory disclosure and due diligence laws, the third category of laws discussed
in this note contain corporate liability provisions. Corporate liability laws for human rights
abuses define the conditions upon which a corporation may be held civilly or criminally liable
for a damage when it fails to conduct human rights due diligence. This Note focuses on civil
liability provisions. In common law countries, parent liability or liability in the supply chain for
human rights abuses is currently discussed by domestic courts around the concept of duty of
care. As a result of uncertainty about parent liability and the liability of contracting companies
for human rights-related damage in case-law,® Switzerland and Germany are discussing how to
clarify the link between the lack of due diligence and corporate liability. France has adopted

such law.

In France, la loi relative au devoir de vigilance entails a human rights due diligence obligation
for companies over a certain size.” Due diligence applies with regard to the company’s
operations, operations of the companies it controls and operations of subcontractors or suppliers
with whom it maintains an established commercial relationship. The law expressly establishes
a fault liability for the company’s own actions and omissions on the basis of the general tort of
negligence. Accordingly, a company that fails to comply with its due diligence duty shall be
liable and obliged to compensate for the harm that due diligence would have permitted to
avoid.'? In contrast to mandatory due diligence laws presented above, the French law offers a

remediation mechanism for affected people in form of a compensation.

The second example is the Swiss Responsible Business Initiative,'' which aims to add a new
article on responsible business conduct in the Swiss Constitution. According to the text of the
constitutional initiative companies are required to carry out appropriate due diligence.
Additionally, corporations shall be liable for the harm caused by controlled companies.'? In
order to avoid a popular vote, the Swiss Parliament is currently discussing the adoption of a

counter-project at the legislative level.!* The counter-proposal, which is still pending, includes
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a due diligence obligation for companies over a certain size and a specific liability provision
for parent liability. Accordingly, parent companies that must comply with their due diligence
obligation are liable for the damage caused by a controlled company unless they can prove that

they exercised the required due diligence or could not influence the controlled company.'*

Finally, in its coalition agreement on implementing the National Action Plan on Business and
Human Rights, the German government has committed itself to legislative measures if by 2020
fewer than 50 percent of German companies with more than 500 employees have introduced an
effective human rights due diligence process. An official legislative proposal has not yet been

released.”

Chart I lists domestic laws aiming at implementing human rights due diligence in chronological

order. It compares them in light of their purpose.

Chart I: Categories of “Business and human rights laws” in chronological order'®

Title (chronological order) Disclosure Due diligence | Liability

provision provision provision
(criminal/civil)

California Transparency in Supply X

Chains Act 2010 (US)

Dodd—Frank Act, sec 1502, 2010 (US) | X X

Federal Act on Private Security X X

Services Provided Abroad 2013 (CH)

Directive 2014/95 on Disclosure of X

Non-Financial Information 2014 (EU)

Modern Slavery Act 2015 (UK) X

Loi relative au devoir de vigilance 2017 X X X

(FR)

Regulation 2017/821 on Supply Chain

Due Diligence Obligations for

Importers of [Minerals] from Conflict- | X X

Affected and High-Risk Areas 2017

(EU)

Modern Slavery Bill, in discussion %

2018 (AU)

Child Labour Due Diligence Proposal, % X

currently in discussion (NL)

Popular Initiative on Responsible

Business and Parliamentary Counter- | X X X

Proposal, currently in discussion (CH)




Teaching Approaches

There are different teaching approaches to present domestic legislation aiming at implementing
the UN Guiding Principles. One possible approach is to compare legislation in different
countries with regard to their purpose. As presented in this note, business and human rights
legislation may be divided in categories, such as mandatory disclosure laws, mandatory due
diligence laws and laws establishing remediation mechanism for affected people through

corporate liability.

Using such categories offers a practical way to discuss sometimes complex domestic laws for
policy and business students without analyzing legal constructions in detail. Policy students
may for example focus on the practical and political context for differences in scope of the
legislation or why some countries are passing laws while other do not. Business students may
analyze more carefully the practical and expected impact of each kind of legislation on business

conduct.

Instructors in law may wish to present legislation into more detail. Presenting the text of the
laws requires more time but ensures an exact comprehension of the texts. For example, some
mandatory disclosure laws require a report while in others the company must only provide a
clear and reasoned explanation for not doing so. The scope of due diligence duties varies
considerably from one law to another. Instructors in law as well as in business ethics can use
practical examples to discuss the extent to which due diligence would apply in a practical case.
This helps students to understand the conduct that is expected from a company with regard to
its own operations within a corporate group and in its supply chain. Finally, instructors in law,
in particular in tort law, can compare corporate liability mechanisms distinguishing different
types of liability, such direct fault liability or the liability for the damage caused by a controlled

company.

Learning objectives for students in courses that present business and human rights legislation
may include:
e Being aware of discussions about implementing corporate human rights due diligence
as established in the UN Guiding Principles through domestic legislation
e Understanding the scope of domestic laws aiming at implementing human rights due

diligence



Assessing the extent to which such laws reflect the due diligence standard set in UN
Guiding Principles
Understanding and assessing differences between domestic laws on business and human

rights

Key Questions

General

Which domestic laws on business and human rights have been adopted or are in
discussion?

What are their purpose and scope?

What are the differences between mandatory disclosure laws, mandatory due diligence
laws and corporate human rights liability laws?

To what extent does domestic legislation reflect the UN Guiding Principles?

For law students

What are the legal sanctions contained in mandatory disclosure laws and mandatory due
diligence laws?

How is due diligence defined in mandatory due diligence laws?

What types of corporate liability are in place or discussed in regard to human rights
abuses?

What are the conditions for establishing corporate liability for a human rights-related
harm in domestic legislation?

If you were drafting mandatory human rights due diligence legislation, what provisions

would you include? Which existing laws would you use as a model?

For business students

What conduct is expected from a company in mandatory disclosure laws, mandatory
due diligence laws and corporate liability laws?

What category of laws may have the greatest impact on business conduct and why?
How is “due diligence” defined in mandatory due diligence laws and corporate liability

laws and what does it mean in practice for the corporation?



e What organizational measures must a company adopt with regard to subsidiaries and

suppliers according to these different laws? Are they precise enough for corporations?

For policy students

¢ Why do some countries regulate the conduct of their multinational enterprises and others
do not?

e How do these laws reinforce or undermine the international non-binding standards set
by the UN Guiding Principles?

e How does the adoption of such laws in one country affect policy in other countries?

e What are the advantages and disadvantages of adopting laws covering specific issues

and risks only, such as modern slavery or the use of conflict minerals?
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